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The Lower appellate court has not considered the applications

filed by the appellants and I.A.2 was filed seeking addition of relief
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of declaration and the lower appellate court without assigning any
reasons whatsoever, rejected the said application as unnecessary.
Likewise, application filed under Order 41 Rules 27 CPC seeking
production of additional documents referred to above was also
dismissed as not necessary. The appellants have relied on the sale
deeds of their vendor, partition deed, tax paid receipts indicating
the katha standing in the names of the appellants and so also the
demand register extract. The lower appellate court ought to have
given the appellants on opportunity to produce the said documents
and only after considering the evidence to the let in, in regard to
those documents and on appreciating the said documents, the lower
appellate court could have gone on to dispose of the appeal but not

in the manner as has been done by it.

I am therefore of the view that the matter requires remand to the
lower appellate court in order to see that the interest of the parties
are not affected either way and as such, without going further into
the merits of the case, the substantial question of law is answered
by holding that the lower appellate court was not justified in rejecting

[.As.2 and 4 without giving proper reasons for doing so.

Hence, the appeal is allowed and the judgment of the lower
appellate court is set aside and the lower appellate court is directed
to consider the two applications filed by the appellants and after
affording an opportunity to the respondent-defendant also to rebut
the said applications, the lower appellate court thereafter shall
proceed to dispose of the appeal on merits in accordance with law
within a period of six months from the date of receipt of this
judgment. Observation made herein above however shall not
influence the lower appellate court in any manner as far as the

disposal of the appeal on merits is concerned.

BIEVOT SEV/REITOZ WRFTOTTOT 008 Teeadsd
RO0TTG W) 93D Fast Track Court-11, Tumkur 2@ OZ003
21-08-2010 Towd FTFTEOTI, ODIATITT. AWO TJFTEOB/IZ),
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T0SDAT  TO3POONY) 3YBOTWOZ STICOATOTT.

[.A.No.7 filed by the respondent under order 41 rules 27 of CPC is
hereby dismissed.

The appeal preferred by the appellant under section 96 of CPC is
hereby allowed.

The Judgment and decree passed by the Ist Addl. Civil Judge
(Jr.Dn.) Tumkur is O.S.No.333/94 dated 06-11-2008 is hereby set
aside and the plaintiffs are declared as the owners of the suit schedule
property and in lawful possession, and also granted permanent
injunction against the defendant as prayed for in the plaint.

Draw decree accordingly

Send back the LCR to the lower court along with the copy of this

judgment.
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